NORTH CAROLINA ENVIRONMENTAL MANAGEMENT COMMISSION
Minutes of May 8, 2014 Meeting

The North Carolina Environmental Management Commission met on Thursday, May 8, 2014 in the
main floor hearing room in the Archdale Building, Raleigh, North Carolina. Commissioners present were:

Benne Hutson, Chairman
Kevin Martin, Vice Chairman
David W. Anderson

Jerry Carroll

Charlie Carter

Tommy Craven

Daniel E. Dawson

E. O. Ferrell

Bill Puette

Bob Rubin

Butch Smith

Steve Tedder

Julie Wilsey

Commission counsel Mary Lucasse was also present.

The meeting was called to order at 9:05 a.m. with Chairman Hutson presiding. He read the notice
required by N.C.G.S. § 138A-15(e). No conflicts of interest or appearances of conflicts of interest were
identified at this time.

Chairman Hutson began the meeting by introducing the newest Commission’s member, Dr.
Lawrence Raymond. Beth Warren, a notary public from the Attorney General's office, administered the
oath of office to Commissioner Raymond.

Chairman Hutson informed the Commission that Steve Keen had resigned from the Commission
and accepted a position to serve as the Governor’s representative for eastern North Carolina. The
Chairman requested the Commission consider a resolution of appreciation for Commissioner Keen.
Commissioner Dawson moved to issue a Resolution of Appreciation to Commissioner Keen. Commissioner
Ferrell seconded the motion. With no further discussion, the motion passed unanimously.

Approval of Minutes

Chairman Hutson asked for any discussion, comments or corrections concerning the minutes of
the March 13, 2014 meeting. On motion by Commissioner Tedder, seconded by Commissioner Wilsey, the
minutes were approved.



Action ltems

Agenda ltem 14-11 - Request for 30-day Waiver and Request to Proceed to Public Hearing with
Surface Water Quality Standards Rule Amendments in 15A NCAC 02B and Approval of the Fiscal
Note in accordance with NCGS 150B-19.1(e)

This matter was heard before the Water Quality Committee on May 7, 2014. Connie Brower in the
Classifications and Standards Rules Review Branch of the Division of Water Resources presented an
overview of the surface water quality standards Triennial Review. Ms. Brower stated that North Carolina is
delegated the authority from USEPA to establish water quality standards, to amend water quality
standards, to implement water quality standards and to assess them. Under the Clean Water Act, the state
is required to hold a public hearing at least every three years for the purposes of reviewing those standards
and amending them as necessary. A public hearing was held on November 19, 2013. Commissioner
Tedder was the hearing officer. Ms. Brower reported that there were approximately 100 people at the public
hearing and approximately 1,900 written comments were received.

Ms. Brower presented an overview of the Triennial Review of water quality standards. Proposed
changes to the water quality standards included changes to human health standards, aquatic life
standards, and clarifications and reorganization of the water quality standards.

Ms. Brower stated that staff is requesting permission from the EMC to proceed to public hearing
with the proposed changes to the surface water quality standards and approval of the fiscal note.

Commissioner Tedder stated that this item was heard by the Water Quality Committee yesterday and
approved to come to the full Commission. He moved to waive the requirement in the internal operating
rules that requires the full Commission to wait a period of 30 days before acting after the Committee has
reviewed the proposed rule change. The motion was seconded by Commissioner Martin. The motion
passed unanimously.

Commissioner Tedder then made a motion to take the proposed changes to the water quality
standards and fiscal note to public hearing. Commissioner Raymond seconded the motion. After discussion
by the Commission members and staff, the motion passed unanimously.

Agenda ltem 14-12 - Request Approval to Proceed to Public Comment and Hearing on Proposed
Stormwater Control Rules and Other Water Quality Rule Revisions for Qil and Gas Exploration and
Development Activities in Response to S.L. 2012-143

This matter was presented by Evan Kane, Division of the Division of Water Resources. Mr. Kane
presented an overview of the charge given to the EMC under the session law and described the rule
revisions that the Division of Water Resources and the Division of Energy, Mining and Mineral Resources
recommended to the Commission. Mr. Kane acknowledged staff from the non-discharge permitting
program, stormwater program, pretreatment program, classification and standards program, underground
and injection program and the NPDES permitting program who contributed to the examination of the water
quality issues related to potential oil and gas development in this state as well as the deliberations of the
Mining and Energy Commission.

20f5 May 8, 2014 EMC Minutes



Mr. Kane requested approval to proceed to public notice with the revisions to EMC water quality
rules. If the proposed changes were filed in the next publication of the North Carolina Register, the public
comment period would start June 2, 2014. Staff planned to schedule a public hearing July 1 at the Wicker
Center in Sanford. Dr. Rubin has been appointed as the hearing officer. The comment period will end
August 1, 2014

Commissioner Tedder stated that this issue had been considered at the March meeting of the
Water Quality Committee and had been approved to come to the full EMC by unanimous vote.
Commissioner Tedder moved for approval to send the proposed revisions to public hearing.
Commissioner Ferrell seconded the motion. Following discussion by the Commission members and staff,
the motion passed unanimously.

Agenda ltem 14-13 - Request for 30 day Waiver and Request to Proceed to Public Notice on
Proposed Changes to UST Rule 15A NCAC 02N .0903

Chairman Hutson recused himself from consideration of action item 14-13 as he had been involved
in a petition for rulemaking on that matter and left the room. Vice Chairman Martin assumed the chair for
action item 14-13.

Vice Chairman Martin reported that the Groundwater Committee heard this item on May 7, 2014
and recommended bringing it to the Commission today with a request that the Commission waive the 30-
day rule, and approve proceeding to public notice with the proposed changes and fiscal note. Vice
Chairman Martin noted that this is required by legislative amendments set forth in SL 2011-394.
Commissioner Rubin moved to waive the 30-day rule. The motion was seconded by Commissioner Puette.
The motion passed unanimously.

Staff from Division of Waste Management provided an overview of the proposed rule changes.
Vice Chairman Martin, as chairman of the Groundwater Committee, submitted the Committee’s
recommendation that the Commission approve sending the request and fiscal note to public notice.
Commissioner Dawson seconded the motion. The motion passed unanimously.

Agenda ltem 14-14 - Request for 30-day Waiver and Request to Proceed to Public Notice on
Proposed Changes to UST rule 15A NCAC 02N .0304 and 15A NCAC 02N .0904

Chairman Hutson returned to the meeting and assumed the chair for consideration of the
remaining agenda items.

Commissioner Martin, Chairman of the Groundwater Committee gave a report on the matter and
stated that on May 7, 2014 the committee approved the request to proceed to public notice. Commissioner
Martin moved to waive the 30-day rule and approve the request to proceed to public notice. Commissioner
Anderson seconded the motion. The motion passed unanimously.

Agenda Item 14-15 - Request to Delegate to Chairman Authority under 15A NCAC 021 .0603 to Make
the Procedural Determination on whether to Issue or Decline to Issue a Declaratory Ruling on
Petitioner lluka Resources' Request for Declaratory Ruling
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Commission Counsel Mary Lucasse and Chairman Hutson explained the issue before the
Commission. Section 150B-40 of the Administrative Procedure Act sets forth a two-step process by which a
Petitioner may request a declaratory ruling. The first step is a determination of whether to grant the request
to consider a petition for declaratory ruling. The statute requires that the first step be completed within 30
days of receipt of the request. If the Commission agrees to consider the request, the Commission is
required to issue a final agency decision on the merits of the request 45 days after the initial request is
granted. In order to meet the schedule, the Commission would be required to schedule a special meeting.
As a result of the short time frame, Chairman Hutson suggested that the Commission delegate authority to
the Chair to make the initial determination as to whether the Commission will consider this matter. This
would allow the Commission to consider the merits of the case at the July meeting.

Commissioner Carter suggested the Commission let the legislature know that the time frame
should be extended to at least 60 or 90 days.

Commissioner Carter moved to delegate authority to the Chair to make the initial determination of
whether to proceed to the merits of lluka’s request for a declaratory ruling. The Motion was seconded by
Commissioner Tedder. The motion passed unanimously.

Information Item 14-06 Hydrologic River Basin Models

Tom Fransen, Water Planning Section Chief, Neela Sarwar with the Modeling and Assessment
Branch, and Fred Tarver with the Division of Water Resources, provided information regarding work in
developing hydrologic models for water resources planning in accordance with Session Law 2010-143
(G.S.143.355(0). The presentation reviewed information on OASIS, a model used in several river basins in
North Carolina including the Broad River Basin, the Tar River Basin, the Cape Fear River Basin, and the
Neuse River basins, model development, the EMC certification process, application of the model and
ecological flows. In addition, information was provided regarding the Science Advisory Board, their work,
and how their work fits in the modeling.

Tom Fransen reported that in 2008 the legislature requested a water allocation study that resulted
in several bills in 2009 and 2010. Session Law 2010-143 defined what should be included in modeling,
required EMC approval, and also set up the Science Advisory Board for ecological flows.

Once the model is completed it is sent out for a 60-day comment period. After 60 days, the
Commission reviews the comments and can either approve or not approve the model. The statute
specifically says models are not rules. Rather, they are planning tools and are not used for regulatory
purposes. The models can be used for a number of purposes including evaluation of potential new water
sources, recreational impacts and drought forecasting.

The statute talks about prevailing ecological conditions. Since the statute was passed in 2010, staff
is using that as the baseline for prevailing conditions. All models from now will use an EcoFlow-2010
scenario which duplicates the operating conditions in 2010 and becomes the baseline for ecological flow
conditions.

But since the merger of water quality and water supply in the Division, water quality relative to

basin-wide plans also comes back to the Commission for approval. We are integrating our water supply into
the basin-wide planning so you're actually going to get to approve how we use the model as well. You are
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going to get a second crack at it. Now the Commission approves the model and whether or not they are
being used.

Neela Sarwar reviewed the Oasis model.
Fred Tarver reviewed the development of the ecological flow report. Commissioners had a
significant number of questions regarding the organization of the Science Advisory Board, stakeholder

participation, sources of funding and lack of response to public comments on the report.

Concluding Remarks

By Commission Members: None.

Commissioner Carter gave the report for the Air Quality Committee stating the Division of Air
Quality staff briefed members on the Clean Air Act.

Commissioner Tedder reported on the Water Quality Committee. The committee considered and
approved a major variance relating to Randleman Lake riparian area. The water quality standards that were
presented to the full Commission today were reviewed by the committee yesterday. Also, the Committee
reviewed an item that will be presented to the Commission at the next meeting relating to a statutorily
mandated review of the 2R rules.

Commissioner Martin reported on the Groundwater Committee. They had two action items and
information items. The two action items were related to changes to the underground storage tank rules as
required by session law and the full Commission heard those today. Art Barnhardt presented the committee
with a review from the Division of Waste Management Underground Storage Tank Section.

By Counsel: None
By Directors: None.
By Chairman

Chairman Hutson stated that the Commission continues to do outreach to groups regarding the
regulatory review. He and the Assistant Secretary spoke at the Carolinas Air Pollution Control Association
meeting in Asheville recently regarding the regulatory review process. The Chairman will be speaking at
the Bar Association next week on that as well. Chairman Hutson was also asked to speak to the Queens
University Environmental Politics Course.

With no other business before the Commission, the meeting was adjourned at 12:00 p.m.

Approved this the /& day 0f~j-4[/|(,2014. ['

Benne C. Hutson, Chairman of the EMC
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