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INTRODUCTION 
 

 
The Public Hearing and Hearing Officer’s Report 
The Environmental Management Commission (EMC) conducted a Public Hearing on July 1, 2014 at 
the Dennis A. Wicker Civic Center in Sanford, North Carolina for the purpose of inviting public 
comment on the proposed adoption and revisions to water quality rules published in draft form in 
the North Carolina Register on June 2, 2014.  The proposed new rule and rule amendments are in 
response to the General Assembly’s directive in Session Law 2012-143 for the EMC to develop rules 
to regulate oil and gas exploration and development.  Dr. Robert Rubin, Commissioner of the EMC 
served as the Hearing Officer. 
 
The subjects of the Public Hearing included a proposed new rule for stormwater management that 
specifically addresses oil and gas exploration, development, and production activities, 15A NCAC 
02H .1030, as well as the proposed minor revisions to four existing water quality rules necessary 
to regulate horizontal drilling and hydraulic fracturing, 15A NCAC 02T .0113, .1001, .1501, and 
15A NCAC 02U .0113.  These five rules are the full extent of the EMC’s water quality rule making 
for the oil and gas industry. 
 
Approximately 80 citizens attended the Public Hearing.  Fifteen citizens spoke at the Public Hearing, 
and 20 citizens or organizations submitted written comments during the public comment period, 
which extended from the date of the Public Hearing until Friday, August 1, 2014.  Ten speakers at 
the Public Hearing later submitted written comments.  One set of written comments were received 
on August 2, 2014, and were considered in this report. 
 
This Hearing Officer’s Report summarizes the verbal and written comments received, responds to 
them, and provides recommendations to the EMC for the final form of the proposed rules. The 
Hearing Officer and staff from the Division of Water Resources and from the Division of Energy, 
Mineral, and Land Resources met in August, September, and October in order to consider the public 
comments received and to prepare this report. 
 
Purpose and Scope of the Proposed Stormwater Management Rule (15A NCAC 02H .1030) 
The purpose of the stormwater management rule is to protect surface waters from pollutants 
potentially transported by stormwater runoff from oil and gas sites.  Stormwater from oil and gas 
exploration, development, and production is currently exempted from federal NPDES stormwater 
permitting requirements, except after the release of a reportable quantity or a violation of water 
quality standards.  The 2012 report by the State Review of Oil and Natural Gas Environmental 
Regulations, Inc. (STRONGER) recommended adoption of additional standards to address gaps in 
the state’s existing stormwater program to ensure that stormwater from all phases of site 
development and all potential pollutants from oil and gas sites are addressed. DENR’s May 1, 2012 
North Carolina Oil and Gas Study reached a similar conclusion.   
 
The proposed rule 15A NCAC 02H .1030 establishes new industry-specific requirements for a 
permitting program for oil and gas sites, while relying on the already existing structure found in the 
pre-existing portions of the 02H .1000 rules, generally referred to as the ‘State Stormwater Rules’ 
or ‘Coastal Stormwater Rules’, as distinct from the federal NPDES industrial stormwater rules.  The 
Division anticipates that the stormwater management requirements in the proposed Rule will be 
implemented within a comprehensive Oil or Gas Well Permit that also contains requirements from 
other regulatory programs.    
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Purpose and Scope of the Waste Not Discharged to Surface Waters Rule (15A NCAC 02T) 
Revisions 
Also known as the “non-discharge” rules, 15A NCAC 02T established administrative code for 
wastewater and wastewater residuals management systems that dispose of or beneficially reuse 
waste to the land surface.  Revisions are proposed to clarify its scope and applicability to waste 
management practices associated with oil and gas exploration and production.  

Rule 15A NCAC 02T .0113 provides for permitting by regulation for land application of a number 
of wastewaters or residuals that the EMC has deemed individual or general permits unnecessary. 
One of the activities permitted by regulation under this rule, in 15A NCAC 02T .0113(a)(10), is for 
on-site spreading of “drilling muds, cuttings, and well water from the development of wells or from 
other construction activities including directional boring.” This rule language was written well 
before the recent interest in shale gas development and was intended to address wastes generated 
from water well construction and shallow directional borings for utility line installation, which are 
much smaller in volume, and have different characteristics, than oil and gas well drilling wastes. 
Other land-based disposal methods, such as recycling, disposal in lined landfills, or use as daily 
cover in lined landfills are allowed in North Carolina and may be appropriate for disposal of rock 
cuttings from oil and gas drilling operations. In order to ensure that these wastes are not spread at 
land surface without appropriate oversight, the EMC proposes to update and clarify this rule to 
retain the existing permit by regulation except in the case of wastes generated from oil and gas 
wells subject to permitting by the Mining and Energy Commission.  

Rule 15A NCAC 02T .1001 defines the scope and applicability of a section of regulations pertaining 
to “closed-loop recycle systems,” which recycle wastewater repeatedly through the process in 
which the waste was generated.  This rule is not intended to address recycling of wastewaters in 
ways that the wastewater is introduced into the environment, such as the reuse or recirculation of 
wastewaters or drilling fluids generated from oil and gas exploration or production. However, oil 
and gas exploration and production often utilizes drilling fluid management systems which re-
circulate drilling fluids repeatedly within a single drilling operation or from one drilling operation 
to another. These drilling fluid systems are commonly called “closed loop systems.” In addition, 
modern hydraulic fracturing operations often recycle wastewaters produced by oil or gas 
production as source fluids for hydraulic fracturing. In each of these cases, there is the potential 
that the regulated community or general public may misunderstand the applicability of Rule 15A 
NCAC 02T .1001. The EMC therefore proposes to clarify that reuse or recirculation of drilling fluids 
or flowback water from oil and gas operations is not a closed-loop recycle system, since the fluid is 
re-introduced into the subsurface. Moreover, drilling fluids used in oil and gas exploration activities 
are subject to the regulations of the Mining and Energy Commission.  

Rule 15A NCAC 02T .1501 defines the scope and applicability of a section of regulations pertaining 
to remediation of petroleum contaminated soils, by spreading such soils on the surface of the land, 
allowing petroleum contaminants to volatilize from the soil. During the review of existing 
regulations conducted following passage of S.L. 2012-143, DWR and Division of Waste Management 
staff identified this rule as having the potential to be misinterpreted or misapplied to rock cuttings 
derived from oil and gas exploration and development. Rock cuttings from oil and gas exploration 
and development may be coated by naturally-occurring oil or other hydrocarbons or oil from oil-
based drilling muds, and so might be considered “petroleum-contaminated.” However, rock cuttings 
are not soil. In addition, rock cuttings from oil and gas drilling are not appropriate for disposal 
using the same practices as are covered by this rule. Rock cuttings from oil and gas drilling are 
obtained from deep underground formations which have not been exposed to air and so may 
contain sulfide minerals which would release sulfuric acid and metals when exposed to air at the 
land surface, issues not encountered with soils obtained from shallow excavations associated with 
remediation of petroleum leaks and spills. Disposal of such materials by land-spreading under the 
requirements this rule and others in Section 15A NCAC 02T .1500 may lead to runoff of acidic, 
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metal-laden drainage waters. Other land-based disposal methods, such as recycling, disposal in 
lined landfills, or use as daily cover in lined landfills are allowed in North Carolina and may be 
appropriate for disposal of rock cuttings from oil and gas drilling operations. Disposal of cuttings 
from oil and gas drilling under this section would not be in the public interest, but the public 
interest is served by other more appropriate avenues for disposal of these materials. The purpose 
of the proposed amendment to 15A NCAC 02T .1501 clarifies that rock cuttings from oil and gas 
drilling operations are not intended to be disposed of under Section 15A NCAC 02T .1500. 

Purpose and Scope of the Reclaimed Water Rule (15A NCAC 02U) Revisions 
Rule 15A NCAC 02U .0113 provides for permitting by regulation for beneficial reuse of 
wastewater (reclaimed water) for specific situations which the EMC has deemed individual or 
general permits unnecessary.  The proposed amendment to this rule provides for permitting by 
regulation for beneficial reuse of wastewater generated from oil and gas wells provided the use is in 
accordance with Mining and Energy Commission rules.  The Mining and Energy Commission is 
developing rules which will require oil and gas exploration and production operations to have a 
waste management plan approved under rules of that commission. During its deliberations over the 
waste management plan rules, the Mining and Energy Commission has expressed its intent to 
encourage reuse of wastewaters produced from oil and gas exploration and production.  The 
proposed revision to this rule harmonizes the EMC’s rules with the intent of the Mining and Energy 
Commission by eliminating the need for a separate permit for reuse of wastewaters produced from 
oil and gas operations when such reuse is conducted in accordance with a waste management plan 
approved under the rules of the Mining and Energy Commission. 
 
Schedule Going Forward 
Session Law 2014-4 revised SL 2012-143 and directs the EMC to adopt the necessary rules by 
January 1, 2015. (An earlier deadline of October 1, 2014 had been established in SL 2012-143.)  
The EMC, MEC, and the Commission for Public Health are all subject to this deadline.  Compliance 
with the statutory deadline depends on EMC action in the November 2014 meeting.  
 
Note that the public comments received generated changes to the published draft Stormwater 
Management Rule. If the Rules Review Commission finds that the changes are sufficient to require 
another public notice and comment period, the EMC’s promulgation of the final version of the 
Stormwater Management Rule may occur after January 1, 2015 
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CONCLUSIONS AND RECOMMENDATIONS 
 
Summary of Public Concerns Identified in the Hearing and Public Comment Period 
Commenters generally found the proposed new 02H stormwater management rule insufficiently 
protective of surface waters, and made comments on several aspects of the rule arguing for a 
broader scope of regulation, for more stringent controls, for provisions specifying rigorous agency 
oversight, and for improved enforceability.   Commenters made relatively few comments on the 
revisions to the 02T and 02U rules.  Generally their comments were in support of the 02T and 02U 
draft rule revisions. 
 
 
Recommendations on the 2H Stormwater Management Rule.    
 
Many commenters addressed the same provisions of the draft Stormwater Management Rule (15A 
NCAC 02H .1030) and offered very similar comments.  Where possible without loss of meaningful 
content, this section presents a summary of the similar comments, and addresses them together.  
For each group of comments this report includes a recommendation to accept, accept in part, or 
reject the comment as a basis for changing the draft Stormwater Management Rule.  References in 
this section to the Division mean the Division of Energy, Mineral, and Land Resources, the agency 
responsible for administration of the draft Stormwater Management Rule.  The list of comments 
below generally follows the sequence of the text of the draft Stormwater Management Rule.  

 
1) Comment:  One commenter noted that while 2H .1030(a)(3) authorizes the Division to 

permit stormwater-only discharges and explicitly does not authorize the Division to permit 
the discharge of stormwater commingled with any other fluids, the Rule should further 
establish that any such  commingled discharge is a violation of the Rule.  Also while 
acknowledging other existing authority, the commenter asserts that without a clear 
prohibition and statement of a violation in the Stormwater Management Rule itself, the 
Division’s ability to effectively enforce good management of site stormwater is significantly 
hampered.  
   

o Recommendation:  No changes to the draft Rule are proposed on these points.   
As the commenter points out, existing statutory authority prohibiting any non-
permitted discharge already exists in G.S. 143-215.1.  Repeating the General 
Statute authority in the Rule does not add to effective program implementation. 

2) Comment:  Continuing in 2H .1030(a)(3), four commenters  advised that the draft Rule is 
too narrow in prohibiting the Division from permitting  “…stormwater commingled with 
any other fluid”, and that the draft Rule should be broadened by substituting the word 
“wastes” for “other fluid.”  Commenters also suggest that the revised text refer to the 
definition of waste in G.S. 143.213(18). 

o Recommendation:  Agree in part with this comment to the extent of referencing 
the broader prohibitions on discharges established in statute.  Change the draft 
Rule at 2H .1030(a)(3) as follows:  (a)(3) “This Rule authorizes the Division 
to issue a stormwater-only permit.  The Division shall not authorize by 
permit the discharge to surface waters of stormwater commingled with 
any other fluid.  Any other discharge to surface waters is prohibited 
unless permitted in accordance with General Statute 143-215.1.”  The 
cited General Statute specifically applies to the Stormwater Management rules 
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(15A NCAC 02H .1000) established in other parts of the same General Statute 
Article 21.  Article 21 also contains the requested definition of waste, and also 
the prohibition on discharges resulting in water pollution.  The revised Rule text 
is not fully responsive to the commenter’s objectives, but is consistent with the 
existing provisions of General Statute.   

3) Comment:  One commenter noted that applicable existing rule at 2H .1010(b)(4) allows, 
but does not require, the Director to hold public meetings on any permit application to 
obtain additional information relative to the review of the application.   Commenter 
suggests that given the intense interest of the immediate neighbors and local public, the 
Division should expand the draft Rule to require the Director to provide public notice and to 
accept  public comment on pending stormwater permit applications under the existing 
authority of  2H .1010(b)(4).    

o Recommendation:  Agree with a portion of this comment.   Amend the draft Rule 
to allow, but not require, the Director  to notice receipt of either a stormwater 
permit application or the stormwater management portions of the combined 
permit application, and to receive public comment, with or without the public 
meeting separately authorized under 2H .1010(b)(4).   Add a new, renumbered 
item 2H .1030(b)(3).  It seems reasonable to invest in the Director the 
discretionary authority to seek public comment on proposed stormwater control 
measures if he deems it necessary to carry out his responsibilities to protect 
surface waters. 

Note that draft MEC rules at 15A NCAC 05H .1201 and following provide 
public notice requirements for an application to the MEC for the creation or 
modification of a “drilling unit” which may contain multiple well pads, with each 
well pad potentially containing multiple wells. Once a drilling unit is created and 
permitted, the permittee may then apply for the comprehensive Oil or Gas Well 
Permit.  The draft MEC rules do not provide for a public notice or comment 
period on each Oil or Gas Well Permit application, but only at the time of the 
creation or modification of a drilling unit.  It is unlikely that a detailed site plan 
drawing of the many potential well pads within a drilling unit will be available 
at the time of approval of the drilling unit.  MEC rules do not require such detail 
at that step in the permitting process.   

The review of the stormwater management portion of the permit application 
will be coordinated with the reviews of the several other regulatory agencies to 
the extent possible in order to adhere to the overall timeframe for issuance of 
each comprehensive Oil or Gas Well Permit. 

4) Comment:  Two commenters note that 2H .1030(b)(4)(D) requires that the permit 
application identify threatened and endangered species in the receiving water, but does not 
require any response from the permit applicant if T&E species are identified.  Commenters 
noted the local presence of the Cape Fear shiner (USFWS Endangered) for example, and ask 
that the permittee be required to provide stormwater controls for the protection of any T&E 
species identified in the receiving water.   

o Recommendation:  Agree with this comment.  Revise the draft Rule at 
renumbered item 2H .1030(b)(5)(D) to establish that the applicant must 
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propose how to address the protection of the T&E species from pollutants in site 
stormwater, and that the Division will evaluate the proposal and may accept the 
proposed measures, or may require other measures as part of the permit 
application review and approval process.   

5) Comment:  While using varying terminology, four commenters suggested that the draft Rule 
be amended to require the permittee to develop an analog of a Stormwater Pollution 
Prevention Plan similar to that required under the current NPDES industrial stormwater 
permitting program.   

o Recommendation:  Agree with this comment and change the draft Rule to 
establish a requirement for an analog to the NPDES Stormwater Pollution 
Prevention Plan, proposed as the “Stormwater Management Plan” (SMP). 
Additionally, recommend that general requirements on the content of the SMP 
be added to the draft Rule at new item 2H .1030(b)(6) as part of the permit 
application requirements.  The Division may develop guidance to aid the 
permittees in developing effective SMPs. 

Note that while the draft MEC rules at 15A NCAC 05H .1304 and .1502 
anticipate an SMP will be required under 15A NCAC 02H .1030, the MEC rules 
do not provide the necessary requirements on the content of such a plan. 

6) Comment:  Further with respect to the scope of a SMP, one commenter suggested that the 
draft Rule should be amended to achieve distributed and timed discharges via an area-wide 
management plan coordinated among several permittees and well sites. 

o Recommendation:  No changes to the draft Rule are proposed on these points.  
Division staff advise that the coordination effort and uncertainty as to the 
effective legal mechanisms make this suggestion appear infeasible under their 
current understanding of the proposal.  Further, it appears that the comment is 
at least partly concerned with potential flood control issues and the state does 
not have authority in this area.  Flood control measures are the authority of local 
governments. 

7) Comment: Seven commenters agreed with the materials separation, segregation, and other 
management measure requirements during well pad construction in 2H .1030(c)(1) and 
(c)(2), but recommended that they should be extended beyond just the well pad 
construction phase and into all subsequent phases of the site activity.  In addition to 
presenting stormwater risks in and of themselves, these materials may become 
contaminated by toxic or hazardous materials during the more intense site operations, and 
commenters suggest that the Rule should address the stormwater risks during those phases 
as well. 

o Recommendation:  Agree with this comment.  Propose an additional new section, 
2H .1030(c)(4)(F) to establish that all the stormwater management measures 
identified for initial site construction in 2H .1030(c)(1) and (2) pertain to all 
subsequent phases of site operation.  This is a reasonable alternative for 
continuing surface water protection at these facilities and is a logical extension 
of the proposed requirements. 
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8) Comment:   One commenter advised that the draft Rule should be amended at 2H 
.1030(c)(1) to  expand the separation requirements  to require a minimum distance of 
undisturbed buffer between all construction activity and surface waters. 

o Recommendation:  No changes to the draft Rule are proposed on these points. 
The Division notes that this type of separation criterion has been included as 
part of the site location criteria developed under other rules of the Mining and 
Energy Commission.  Note that the MEC draft rule 15A NCAC 05H .1601(a)(3) 
provides for: a 100’ separation between intermittent streams and the nearest 
operating element within the well pad (pit, tank, well head, equipment battery, 
etc.); and a 200’ separation from other surface waters.  Generally we agree that 
establishing a separation distance from surface water works to reduce the risk of 
stormwater pollution in the receiving water.   

9) Comment:  One commenter advised that the timing of ground stabilization cover 
requirements in 2H .1030(c)(2)(B) (seven days for perimeter disturbed areas and steep 
slopes; fourteen days for other areas and slopes) should be made more protective of surface 
waters by reducing the allowable lag time for effective ground cover.   Commenter suggests 
adoption of the recommendations from the July 2014, Maryland Department of 
Environment, Marcellus Shale Safe Drilling Initiative Study, of three days and seven days for 
both the perimeter disturbed areas and steep slopes, and other areas, respectively. 

o Recommendation:  No changes to the draft Rule are proposed based on these 
points. The seven days and fourteen days proposed in the draft Rule are parallel 
to the ground cover requirements already existing in the Division’s Construction 
Stormwater General Permit, NCG010000.  During the period of site grading a 
typical well pad site strongly resembles a construction site in the clearing and 
grading phase.  The similarity in requirements seems appropriate for the similar 
risks from stormwater transport of sediment during the construction phase at 
the oil and gas locations.  Further, Division staff have the authority to require 
additional control measures if site inspections indicate that problems are 
occurring at a permitted site.     

 
10) Comment:  Continuing in 2H .1030(c)(2), the same commenter notes that the draft Rule 

establishes authority for the Division to grant or withhold time extensions for the 
stabilization of disturbed areas.  Based on impending bad weather the commenter urges 
that the Rule should also establish the Division’s authority to shorten the cover period lag 
time, or to delay the start of construction activities on the same basis. 
 

o Recommendation:  It is doubtful that the Division could effectively and even-
handedly communicate such a restriction among multiple sites that might be 
within the forecasted area of intense weather, given the relatively short lead 
time that might precede intense weather events.  While the concerns of the 
commenter are noted, it does not appear that a specific and feasible Rule 
requirement can be developed for this concern.   
 
However, please note that recommended revisions to the draft Rule at 2H 
.1030(b)(6) include the implementation of a Stormwater Management Plan, 
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one element of which must address the permittee’s advance preparations and 
subsequent response actions for large or intense rain events. 

 
11) Comment: One commenter asserted that sediment has been a major source of surface water 

pollution from oil and gas sites, and recommended additional regulation of how much land 
area can be disturbed at any one time, in order to better control sediment discharges.  
 

o Recommendation:  No changes to the draft Rule are proposed on these points.  
Other regulations addressing sediment from construction sites already exist.  
Additional provisions in this Rule are not required. 
 

12) Comment:  One commenter urged the Commission to retain the provision in 2H 
.1030(c)(3) establishing that  the Division shall require a written certification that the 
facility was constructed in conformity with the approved plans, and that the Division may 
inspect the facility before accepting the written certification.  Commenter further 
recommended that the Commission revise the draft Rule to specifically require that the 
Division will inspect the built, but not-yet-operating, facility prior to mobilization to the site 
of any materials or equipment in support of subsurface activity. 
 

o Recommendation:  Agree with this comment in part, and change the draft Rule 
at 2H .1030(c)(3) to provide that: 
 the permittee must deliver the designer’s certification that the stormwater 

management system and BMPs were installed in accordance with the 
permit seventy-two hours before spudding the well rather than before 
mobilization to the site;  

 the Division’s acceptance of the certification is  dependent on a favorable 
inspection of the stormwater control measures;  

 the permittee may not proceed to spud the well without the Division’s 
written acceptance of the stormwater control measures; 

 but that the Division’s failure to respond to the certification within 
seventy-two hours releases the permittee to proceed with spudding the 
well.  

 
The objective of the stormwater system inspection is to alert the permittee to 
defects in the stormwater management system and BMPs so that the defects 
might be immediately corrected prior to the intense well drilling and 
development phase.  “Spudding the well” is defined in draft MEC rules and 
essentially identifies the act of breaking the surface with the drill bit. 

 
13) Comment:  Nine commenters objected to the proposed 1” design storm option in 2H 

.1030(c)(4)(A) as being insufficiently protective, and one commenter recommended 
instead a 25-year rainfall event (or approximately 6” in the counties immediately west of 
Raleigh.)  Several commenters suggested a zero-discharge model in which no rainwater 
from the well pad could be discharged.   Commenters recommending the zero-discharge 
model were concerned that stormwater on the well pad will unavoidably become 
commingled with waste materials, and should not be discharged (except, as recommended 
by some commenters upon analytical testing showing no pollution.)  In relation to the P90 
design basis option also offered in 2H .1030(c)(4)(A), one commenter observed that while 
his environmental advocacy organization generally supports that approach because it 
encourages the use of infiltration BMPs and hydrologic matching of pre-existing conditions, 
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for this industry they oppose the P90 approach because infiltration BMPs at these highly 
polluted sites could drive known and unknown pollutants into the soil and groundwater.  
Another commenter faulted the hydrologic matching design basis for being concerned with 
the volume of stormwater, but not speaking to the pollutant content of the stormwater. 
 

o Recommendation:  As published, the draft Rule offered the option of sizing 
structural BMPs either to control and treat the 1” rainfall, or to control and treat 
the difference between pre-construction and post construction runoff under the 
90th percentile storm event (hydrologic matching of the P90 storm event).  The 
P90 rainfall event in the counties immediately west of Raleigh is approximately 
1.5”.  
 
With respect to the proposal that no stormwater at all should be discharged 
from the well pad (the zero-discharge model), where the permittee’s operating 
procedures can accomplish zero discharge, that’s a good result.  However, it’s not 
certain that all or any operators could accomplish a zero discharge operation. As 
to commingling of stormwater and waste materials, the EMC’s draft Rule 
already only authorizes permitting of stormwater-only flows in 15A NCAC 02H 
.1030(a)(3).  As published, the MEC’s draft Rule at 15A NCAC 05H .1502(g) 
provides that the well pad will be designed and constructed to prevent spills or 
releases of any substance from escaping the well pad.  Consider that the goal in 
other stormwater regulatory programs is not to prohibit the discharge of 
stormwater, but to control the discharge volume so as to mitigate damage in the 
receiving waters due to high flows from increased runoff from the permittee’s 
site, and to provide treatment to remove pollutants from the stormwater flow 
and improve water quality in the receiving stream.   
 
With respect to the comment that this Rule should not encourage infiltration 
BMPs via the P90 approach as presented, the Division does not have sufficient 
information to concur with a blanket prohibition of stormwater infiltration 
practices specifically targeting this industry.  However, caution is indicated by 
acknowledging that our experience with the industry is limited at this time.  We 
propose to remove the reference to the P90 hydrologic matching approach in the 
Rule. 
 
With respect to the comments suggesting that a 1” design rainfall is not 
sufficiently protective: several other current programs under the 15A NCAC 02H 
.1000 rules establish that the 1” rain is the design basis that pertains across the 
state, other than to the especially protected categories of coastal waters and 
shell fishing waters.  With some variability and conditions, in those more 
sensitive waters the 1½” rainfall event is included as part of the regulatory 
design basis for stormwater control. 
 
We note that the design criteria option of the 1” rainfall or the P90 rainfall 
provided in the draft form of 15A NCAC 02H .1030(c)(4)(A) are not the only 
numerical criteria established in the draft Rule.  In addition, 15A NCAC 02H 
.1030(c)(4)(B) requires that  stormwater control measures shall have a 
discharge rate less than or equal to the peak pre-development discharge rate for 
the 1-year, 24 hour storm.   In the counties immediately west of Raleigh the 1-
year, 24-hour storm is approximately 3”.  
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Considering all the comments reported above, this report recommends 
that the Commission revise the draft Rule to establish the P90 rainfall as 
the design basis, but not as part of a hydrologic matching approach. The 
P90 value represents controlling and treating the rainfall from 90% of all storm 
events.  The P90 is approximately 1.5” for the counties immediately west of 
Raleigh.  Typically, when storms greater than the BMP design basis occur, 
stormwater BMPs function in either of two operating modes.  In one mode the 
BMP is overloaded, but still partially functioning on the whole of the flow (a 
‘flow-through’ BMP).  In another common mode, the incremental fraction of the 
storm bypasses the BMP, but the full design portion of the flow is still fully 
treated in the BMP (a ‘bypass’ BMP).  In either mode significant treatment is 
provided even during many storms that exceed the design basis.   
 

14) Comment:  Two commenters recommend expanding the use of the 1” rainfall design basis in 
2H .1030(c)(4)(A)  so that the Rule will require, or at least encourage, on-site reuse of the 
first 1” of rain.  Commenters envision environmental stewardship benefits in that reuse 
would both reduce the fresh water demand, and would reduce the amount of stormwater 
eventually discharged.  
 

o Recommendation:  No changes are proposed to the draft Rule on these points.  
Presumably using the first 1” of rain might only be feasible during the drilling 
and hydraulic fracturing phase of well pad activity, but not during the initial 
grading phase, nor during the final production phase, neither of which require a 
water supply.  Even during the drilling and hydraulic fracturing phase whether 
the operator’s momentary water demand could be correlated with a recent 
rainfall seems uncertain.  When the use of accumulated rain is feasible the 
existing rules would allow it without specifically requiring it in this Rule.  The 
Commission and Division encourage the use of stormwater runoff where that 
approach is applicable.  The Rule does not prohibit the use of accumulated 
rainfall.  
 

15) Comment:  One commenter asked if a maximum TSS discharge limit per storm event should 
be imposed instead of the 85% average annual TSS removal requirement referenced in 2H 
.1030(c)(4)(D).  Commenter observed that a single heavy event could adversely impact the 
receiving waters, and implied that a per-event discharge limitation might work to drive the 
design of stormwater control practices to prevent such a single adverse impact. 
 

o Recommendation:  No changes to the draft Rule are proposed on these points.  
The Division has developed the draft Rule for oil and gas sites around the State 
Stormwater Management regulatory model already established in the 02H 
.1000 rules, and which requires installation of structural BMPs designed in 
accordance with established design criteria.  An alternative regulatory model 
would be the NPDES industrial stormwater model, where surface water 
protection is typically achieved, in part, through periodic analytical monitoring 
of stormwater discharges over extended periods of time.  In the case of oil and 
gas sites both the initial grading phase and the drilling and well stimulation 
phase are of such comparatively short duration that periodic monitoring seems 
inappropriate.   
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16) Comment:  One commenter suggests that stormwater in stormwater impoundments should 

be tested before release if a required inspection indicates that the impoundment also 
contains runoff from the well pad. 
 

o Recommendation:  No changes to the draft Rule are proposed on these points. 
Note that stormwater treatment measures designed in accordance with 15A 
NCAC 02H .1030, and with the other standards in Section 02H .1000 are 
already required under the draft Rule.  Additionally, a discharge of stormwater 
commingled with any waste material constitutes a violation of General Statute.  
The Division would prefer to establish that a commingled discharge is not 
permitted and is a violation of General Statute: not that it might be tested and 
then allowed to be discharged under the stormwater permit. 
  

17) Comment:  Two commenters observed that the requirement for an underflow baffle on all 
stormwater BMPs in 2H .1030(c)(4)(E) is inadequate by itself, and that the draft Rule 
should be revised to also require skimming of ponds.  Commenter further notes that the 
provision for an underflow baffle does not address water-soluble pollutants. 
 

o Recommendation:  No changes to the draft Rule are proposed on these points. 
The underflow baffle is intended to address the possibility of hydrocarbons or 
other floatables in the stormwater.  We note that although underflow baffles are 
fairly common practice, the broad requirement for an underflow baffle is not a 
standard requirement in any other stormwater management program. 
Additionally, removal of any hydrocarbons accumulated on the water surface is 
addressed with the addition of the requirement for regular maintenance of BMPs 
under the SMP.  While it is uncertain what amount of hydrocarbons will be 
entrained in the stormwater, unless and until experience with the permitted sites 
establishes that stormwater will contain a significant floating layer of 
hydrocarbons, Division staff advise that the underflow baffle and the 
requirement for BMP maintenance together are a sufficient treatment approach.  
 
It is correct to observe that an underflow baffle is not designed to remove soluble 
pollutants.  However, the addition of the underflow baffle is intended to address 
only floatable pollutants.  Generally stormwater treatment and control measures 
have a limited effectiveness on soluble pollutants.  However, certain stormwater 
BMPs are more effective at removal of some soluble pollutants, and 
consideration should be given in their selection. 
 

18) Comment:  One commenter recommended revisions to the draft Rule for inspections of 
erosion controls by paraphrasing the requirements existing in the Division’s Construction 
Stormwater General Permit under the NPDES stormwater permitting program.  The 
commenter suggested self-inspections of erosion controls and record keeping both weekly 
and in response to a rain event greater than 0.5”.  Commenter further recommended 
requiring the operator to contact the Division in the event that any erosion control measure 
repairs are required. 
 

o Recommendation:  Agree with this comment in part, and revise the draft Rule to 
respond to these points, in part. Consistent with the perspective that the initial 
site preparation phase strongly resembles the clearing and grading phase of a 
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construction project, it seems appropriate to include the inspection and 
recordkeeping requirements applicable to other construction sites around the 
state.  While records of repairs to the erosion control measures may be part of 
the record-keeping requirements in the eventual permit, Division staff do not 
recommend that the Rule itself should require the operator to contact the 
Division to report those repairs.   
 
Further, this report recommends that the weekly inspections and record keeping 
requirements continue only through the initial site grading and preparation 
phase, and that the Division’s acceptance of the designer’s certification of the 
stormwater control measures provided in 15A NCAC 02H .1030(c)(3) will serve 
to release the permittee from those requirements. Revise the draft Rule with new 
item 2H .1030(c)(7) to incorporate the commenter’s recommendations.    

 
19) Comment:  Ten commenters objected strongly to the self-monitoring and self-reporting 

provisions in 2H .1030(c)(5), and instead urged that a requirement for monitoring and 
inspections by the Division be written into the Rule.  Several comments emphasized that 
self-monitoring and self-reporting would be grossly unreliable and ineffective in preventing 
polluted discharges.   Several commenters complained that no details as to the self-
monitoring and self-reporting requirements were included in the draft Rule.  One 
commenter recommended that the Division acquire sufficient staff to inspect every site 
after every major storm in order to accelerate repairs and clean up. 
 

o Recommendation:  Commenters overlook or discount the Division’s already 
existing authority to inspect permitted sites established in other rule and law.  
This portion of the Rule is intended to establish the authority of the Division to 
require the permittee himself to bear a burden of monitoring and reporting.  The 
Rule does not preclude the Division from using its pre-existing authority to 
conduct such inspections as it deems necessary to protect surface water quality.  
Division staff advise that inspecting every site after every significant storm may 
not be feasible from a program implementation perspective, and should not be 
written into this Rule.  This limitation is the underlying reason behind including 
self-inspection requirements in the draft Rule. 
 
However, revisions to 2H .1030(c)(5) and  new items (c)(6) and (c)(7) are 
recommended to address concerns raised in a courtesy pre-review of the Rule by 
RRC staff.  The courtesy review noted that the draft language in (c)(5) was not 
sufficiently specific as to what the Commission and Division are requiring of the 
permittee as to record-keeping, self-inspections, and self-reporting.  As now 
revised and proposed, (c)(5) establishes that any records must be kept on site for 
the life of the permit; new item (c)(6) specifies what reporting is required; and 
in new item (c)(7)  self- inspections are more specifically identified.  
 

20) Comment:  Six commenters urged that the Rule should include specific provisions for 
monetary fines and penalties for violation of the Rule or permit conditions.  In addition, one 
commenter recommended that the draft Rule be amended to specifically establish the 
state’s authority to issue a stop-work order for on-going violations of the Rule or a permit 
issued under the Rule.   
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o Recommendation:  No changes to the draft Rule are proposed on these points.   
Commenters overlook or discount that 2H .1030 is a new section in an already 
existing body of stormwater permitting program rules.  The existing rules and 
supporting law already enable enforcement actions with the provisions 
necessary. It is not necessary to repeat those provisions in this Rule.  
 

21) Comment: Two commenters suggested that auxiliary development in addition to the well 
pad should be regulated by the Rule.  They suggested expanding the scope of the Rule to 
include access roads, pipe lines, compressor stations, borrow pits, and soil stockpiles. 
 

o Recommendation:  Agree that the scope of the draft Rule should be explicitly 
broadened to clarify that access or haul roads in proximity to the well pad are 
included.  Changes to explicitly include pipe lines, compressor stations, borrow 
pits, or soil stockpiles remote from the well pad are not recommended in the final 
proposed Rule.  Add new section 2H .1030(c)(8) clarifying that the Rule and 
subsequent permits also apply to access and haul roads in proximity to the well 
pad.  
 

22) Comment:  One commenter appreciated the provisions in 2H .1030(d), which establish that 
where other water quality rules may be more stringent than the Rule, the more stringent 
provisions apply, and urged the Commission to retain this part of the draft Rule. 
  

o Recommendation:  Agree with this comment.  No change to the draft Rule 
required. 
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Recommendations on the 2T and 2U Rule Revisions.   
 Very few comments were received that addressed the proposed revisions to the 15A NCAC 02T or 
15A NCAC 02U rules, and the majority of comments supported the proposed rule changes.  The 
following eight sets of comments listed below summarize all comments received.  A response to 
each comment is provided by Division of Water Resources staff.  There are no recommended 
changes to the proposed rules as a result of the public comments received.    
 
 
Comments from Leatha A. Wood and James Wood (email 7/2/14) 
Rule 15A NCAC 02T .0113: Mandate company to set aside funds for legal fees for landowners to 
challenge losses occurred and damages that occurred due to the neglect, mismanagement and/or 
accidental. Having in place a set distance from waterways, ponds, lakes and/or drinking wells, gas 
line and other municipal lines. 
 

Recommendation: The proposed rule change removes an exemption for drilling fluids 
generated as part of oil and gas exploration from needing an individual or general permit.  
This change will require that land application of drilling fluids are subject to the same 
permitting requirements as other wastewaters and wastewater residuals to ensure protection 
of public health and water resources. The Division feels that existing requirements for the land 
application of wastewater and wastewater residuals have sufficient requirements in place and 
sufficient enforcement authority that it is not necessary for companies to set aside funds for 
potential neglect, mismanagement and/or accidents. There are no recommended changes to 
the proposed rule as a result of this comment.  
 

Rule 15A NCAC 02T .1001: Again there needs to be fines to support the testing, evaluating and fines 
for the abuse for not using recycled waters from the used resources per 24 hour period. Fines to 
begin at no less than said amount to be higher as testing reveals deemed by Regulatory agency. 
 

Recommendation: The proposed rule change clarifies that closed-loop recycle permits are not 
applicable permitting mechanism for managing wastes generated at oil and gas exploration 
sites.  Since this is not a permitting option, requirements for established fines as part of these 
rules are not appropriate. There are no recommended changes to the proposed rule as a result 
of this comment.  

Rule 15A NCAC 02T .1501: Again (1) there needs to be fines to support the testing, evaluating and 
fines for the abuse for not using recycled waters from the used resources per 24 hour period. Fines 
to begin at no less than said amount to be higher as testing reveals deemed by Regulatory agency. 
(2) There must be an impact study to how it is the dispose goods are care for no less than 100 years 
from the time the site is opened. (3) Having a set amount of monies held in savings by the state of 
North Carolina whereas monies will be used for the care, removal and or clean up but not to be 
used as costs of fines, clean up by the company in other means that containment of the 
contaminated resources. (4) A set mandate and plan for the contaminated resources in place prior 
to any set up at the site.  
 

Recommendation: The proposed rule change clarifies that soil remediation permits are not an 
applicable permitting mechanism for managing wastes generated at oil and gas exploration 
sites.  Since this is not a permitting option, requirements for established fines as part of these 
rules are not appropriate. There are no recommended changes to the proposed rule as a result 
of this comment.  
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Rule 15A NCAC 02U .0113:  Again (1) there needs to be fines to support the testing, evaluating and 
fines for the abuse for not using recycled waters from the used resources per 24 hour period. Finds 
to begin at no less than said amount to be higher as testing reveals deemed by Regulatory agency. A 
set amount of fresh water to be used per 24 hour session per week should be stated with needed 
fines and implemented without court action having the Water Quality Regulatory to deem as 
needed only with testing and/or responsible reporting.  
 

Recommendation: This rule would move the enforcement authority to the MEC for reuse 
activities approved under the sites operation plan.  Any enforcement requirements or 
stipulated fines would be established by the MEC and are not within the scope of this 
rulemaking effort.  For reuse activities that would not be deemed permitted as part of this rule, 
the Division of Water Resources feels that existing requirements for reuse of wastewater have 
sufficient requirements in place and sufficient enforcement authority that it is not necessary 
for companies to set aside funds for potential neglect, mismanagement and/or accidents. 
There are no recommended changes to the proposed rule as a result of this comment.  

 
 
Comments from Diana Hales, 528 Will Be Lane, Siler City, NC 27344 (Public Hearing)  
Open water/chemical pits at gas sites, currently authorized by the MEC rules, may be the preferred 
onsite storage system because it will cost less than building tank batteries.  According to rules 
discussion in MEC meetings in the last two years, there are currently no permitted disposal 
facilities in NC to treat chemical-laden water waste produced by gas drilling. 
 

Recommendation:  The comment concerning rules to be developed by the MEC is outside of the 
scope of this rulemaking effort. The comment concerning the existence of permitted disposal 
systems to treat chemical-laden water waste produced by gas drilling does not seem to be a 
comment regarding the proposed rules; however, there are existing treatment and disposal 
regulations that would apply to disposal facilities intending to treat wastewater produced by 
oil and gas exploration and development.  Rules have been implemented by the Environmental 
Management Commission under the authority of GS 143.215 to prohibit, abate, or control 
water pollution.  There are no recommended changes to the proposed rule as a result of this 
comment.  

 
 
Comments from Debra Champion (Written comments also spoke at Public Hearing) 
Rule 15A NCAC 02T .0113  amends an existing rule to clarify that drilling muds and cuttings from 
fracking cannot be disposed of by spreading them around on-site (in contrast to muds and cuttings 
from directionally-drilled utility lines, for example).  This is a good change, because fracking 
produces much greater volumes of drilling waste, and the waste is more likely to include corrosive 
minerals. 
  
Rule 15A NCAC 02T .1001 amends an existing rule to clarify that fracking operations that reuse 
fracking fluid are not “closed-loop recycle systems,” in the same sense as, say, recirculating systems 
for industrial cooling water.  This is a good change, since the rule was not written for fracking 
operations.   
  
Rule 15A NCAC 02T .1501 amends an existing rule to clarify that rock cuttings and muds from 
fracking operations are not “petroleum contaminated soil” and may not be disposed of at sites 
permitted for disposal or remediation of petroleum contaminated soils.  Instead, fracking wastes 
will be managed under rules being proposed by the NC Mining & Energy Commission.  This is good. 
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Rule 15A NCAC 02U .0113 amends an existing rule to clarify that reuse of fracking fluids must 
comply with a waste management plan approved under Mining & Energy Commission rules, not 
under conventional beneficial reuse rules for reclaimed wastewater.  This is good. 

 
Recommendation: The Division agrees with the above statements.  There are no recommended 
changes to the proposed rule as a result of this comment.  

 
 
Comments from Chuck Parnell email 6/9/14 
This e-mail is in regards to Rule 15A NCAC 02H .1030 Stormwater permits and Rule 15A NCAC 02U 
.0113 Regulation for beneficial reuse of wastewater (reclaimed water).  Will either of these two 
rules or any other applicable rules require large storage tanks for containment purposes on the oil 
and gas exploration and production sites? 
 

Recommendation: 15A NCAC 02U does not require large storage tanks for containment 
purposes, however any wastewater treatment unit or storage basin permitted under the 
reclaimed water rules (15A NCAC 02U) would be requires to demonstrate a maximum 
hydraulic conductivity or modeling that supports compliance with the States Groundwater 
Standards (15A NCAC 02L). There are no recommended changes to the proposed rule as a 
result of this comment.  
 

Who would be the person or persons to contact within the DENR or DWR that will be involved with 
any future storage tank requirements? 
 

Recommendation:  Design requirements vary depending on the type of wastewater treatment 
and disposal system utilized.  For contacts within DWR please visit the Division’s website at: 
http://portal.ncdenr.org/web/wq/dwr-home-page. There are no recommended changes to 
the proposed rule as a result of this comment.  
 
 

Comments from David Waechter (email 6/9/14) 
Rule 15A NCAC 02T .0113 is an existing rule that provides for permitting by regulation for land 
application of a number of wastewaters or residuals that are generally inert or produced in such 
low volumes that the EMC has deemed individual or general permits unnecessary. One of the 
activities permitted by regulation under this rule, in 15A NCAC 02T .0113(a)(10), is for on-site 
spreading of “drilling muds, cuttings, and well water from the development of wells or from other 
construction activities including directional boring.” This rule is proposed to be clarified to ensure 
that this permit exemption does not apply to wastes generated from oil and gas exploration and 
production. 
 
Well, this would require that EMC be informed of the content of the residuals/wastewaters.  It is 
not legal for EMC to know this in NC.  Anything done here is going to be challenged in court, so the 
advice of the attorney general would be prudent. 
 

Recommendation: The intent of this comment is not fully clear to us, however by clarifying the 
rule to ensure that drilling muds, cutting and well water from the development of wells for oil 
and gas exploration and production are not covered by the permit by regulations section 
ensures that these wastes must receive a general or individual permit to be applied to the land 
surface. Current Administrative code 15A NCAC 02T allows for full characterization of the 

A-19

http://portal.ncdenr.org/web/wq/dwr-home-page


  

 
 

waste prior to permitting.  Any statutory exemptions provided to oil and gas exploration to 
provide waste characterization data is beyond the scope of this rulemaking. There are no 
recommended changes to the proposed rule as a result of this comment.  
 

Rule 15A NCAC 02T .1001 is an existing rule that defines the scope and applicability of a section of 
regulations pertaining to “closed-loop recycle systems,” which recycle wastewater repeatedly 
through the process in which the waste was generated. The most common example of such a 
system is recycling of cooling water within an industrial process. This rule is proposed to be 
amended to clarify that reuse or recirculation of drilling fluids or wastewaters from oil and gas 
operations do not constitute closed-loop recycle systems subject to this rule. 
 
Obviously drilling and injecting anything into the earth is not closed loop - water and chemicals are 
replacing mud and rock.  If this were closed-loop, we wouldn't need a stormwater plan, or soil plan 
or anything else.  This is definitely not closed-loop. 
 

Recommendation:   The Division agrees with this comment; however feels the proposed change 
is necessary to ensure that future confusion does not occur. There are no recommended 
changes to the proposed rule as a result of this comment.  
 

Rule 15A NCAC 02T .1501 is an existing rule that defines the scope and applicability of a section of 
regulations pertaining to remediation of petroleum contaminated soils, by spreading such soils on 
the surface of the land, allowing petroleum contaminants to volatilize from the soil. This rule is 
proposed to be amended to clarify that rock cuttings and drilling muds from oil and gas operations 
do not constitute “petroleum contaminated soil” for the purposes of this rule and thus are not 
appropriate for disposal at sites permitted for disposal or remediation of petroleum contaminated 
soils. 
 
I have never understood why we remove petroleum contaminated soil from one location to be 
volatilized in another location.  We go from one contaminated site to contaminating the air for 
everyone plus we contaminate another site.  Surely there must be a better way to handle this 
material.  I do agree that the material they bring up that is contaminated with anything needs to be 
monitored and mitigated, but this seems like a really sorry method.  Not only can this contaminate 
soil, but also water and air. 
 

Recommendation: The Division agrees that the soil remediation rules (15A NCAC 02T .1501) 
are not applicable for wastes generated at oil and gas exploration sites. There are no 
recommended changes to the proposed rule as a result of this comment.  
 

Rule 15A NCAC 02U .0113 is an existing rule that provides for permitting by regulation for 
beneficial reuse of wastewater (reclaimed water) for specific situations which the EMC has deemed 
individual or general permits unnecessary. The proposed revision to this rule would eliminate the 
need for a separate permit for reuse of wastewaters produced from oil and gas operations when 
such reuse is conducted in accordance with a waste management plan approved under the rules of 
the Mining and Energy Commission. 
 
This is a dangerous loophole that could allow the introduction of wastewaters that have been 
corrupted with other unknown substances either during or after the extraction process and then 
injected into the ground as a convert [sic: covert?] means of disposal.  I think the EMC should 
review options in depth here and determine a more specific and stringent ruling. 
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Recommendation: The requirements for the classification and water quality standards 
applicable to the groundwaters of North Carolina (15A NCAC 02L Sections .0100, .0200, .0300) 
are applicable regardless of the permitting requirements for the management of the 
wastewater.  These rules establish groundwater quality standards and required actions that 
must be taken in the event that the groundwater standards are violated.  Deeming the reuse of 
wastewater generated at oil and gas explorations sites for use on site allows provided it is part 
of plan approved by the Mining and Energy Commission (MEC) allows for a single agency 
(MEC) to regulate on-site activities associated with wastewater reuse.  The MEC will be 
responsible for ensuring that appropriate site management and operations occur to protect 
human health and the environment.  There are no recommended changes to the proposed rule 
as a result of this comment.  
 
 

Comments from Hope Taylor – Clean water for NC – (Comments from Hearing)   
Deemed permitting rule: I have seen comments from well informed folks as these being exempt 
from rules over all.  Makes me want to go back and look at these rules again.  Rules need to be clear 
these are not exemptions and are just saying that other rules apply.   
 

Recommendation: See comment above concerning applicability of groundwater standards.  In 
addition,15A NCAC 02U .0113(e) allows for the Director of the Division of Water Resources to 
determine if a system should not be deemed permitted, and thus require the activity to be 
permit individually or as part of a general permit (if one is available). This provisions ensures 
that if the Division was Water Resources has evidence that water quality impacts are 
occurring as part of the reuse of the wastewater onsite that an individual permit is required.  
There are no recommended changes to the proposed rule as a result of this comment.  

 
 
Comments from Grady McCallie, Policy Director, NC Conservation Network (Email 8/1) 
We think the proposed clarifications to 02T and 02U rules are wise, and appreciate the initiative of 
the Commission and the Department of Environment & Natural Resources (DENR) in raising these – 
the changes are not mandated by statute, but make much sense, and will help prevent unintended 
consequences in the future. We support these amendments. 
 

Recommendation: The Division agrees with the above statements.  There are no recommended 
changes to the proposed rule as a result of this comment.  
 
 

Comments from Liz Cullington, (Email 8/1) 
15A 02T .0113: Yes, this is a good and necessary rule amendment, O&G drilling muds and cuttings 
should not be allowed to be disposed of by surface spreading on site. 
 
15A 02T .1001: This is a good and necessary rule amendment. Simply re-using fracking fluid does 
not constitute a "closed loop recycle system" because there is no actual, literal closed loop, fluid can 
be remixed during re-use, and "re-use" is sometimes re-use at a different well or even different well 
site. 
 
15A 02T .1501: This is a good and necessary rule amendment. Drill muds and cuttings should not 
be treated as "petroleum contaminated soil" or disposed of at sites that are permitted for the 
disposal or remediation of that material. Drill muds are a different and unique chemical material 
that could not be "remediated" by the same process. 
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15A NCAC 02U .0113: This is also a needed amendment, since re-use of fracking fluids bears no 
resemblance to the current rules for conventional beneficial reuse of reclaimed wastewater. That 
latter process produces an end product that can be safely used for some irrigation or non-potable 
uses. Re-use of fracking fluids would involve no pre-treatment and would be the same use, just not 
in a true closed loop. 
 

Recommendation: The Division agrees with the above statements.  There are no recommended 
changes to the proposed rule as a result of this comment.  
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Air Quality Concerns  
References in this section to the Division or DAQ refer to the Division of Air Quality.  Air quality 
rules were not the specific subject of the Public Hearing, but selected comments are reported here 
for the Commission’s information. 
 
Comment from Grady McCallie, Policy Director, NC Conservation Network (Public Hearing)  
Any drilling that happens in NC over next few years would not be under federal air toxics rules.  It is 
important that Commission take action on that. 
 

Recommendation:  All federal air quality rules that apply to the oil and gas industry are 
already adopted by reference in the North Carolina air quality rules.  The National Emission 
Standards for Hazardous Air Pollutants, 40 CFR Part 63, Subparts HH and HHH, are already 
adopted by reference in 15A NCAC 02D .1111.  The New Source Performance Standard, 40 CFR 
Part 60, Subpart OOOO, is adopted by reference in 15A NCAC 02D .0524.  All of these federal air 
quality rules will apply at the time of any affected activities commencing in North Carolina. No 
changes to existing rules are proposed based on these points. 
 

 
Comment from Therese Vick, Blue Ridge Environmental Defense League (Public Hearing)  
In September 2013, BREDL formally requested that the EMC direct the DAQ to develop rules for 
toxic air pollution.  We have to this day not gotten a response from EMC. 
 

Recommendation:  No changes to existing rules are proposed based on these points.  The 
September 12, 2013 letter from BREDL to the EMC was not an official petition for rulemaking.  
After receiving the letter from the Blue Ridge Environmental Defense League (BREDL) in 
September 2013, the Environmental Management Commission (EMC) invited the Division of 
Air Quality (DAQ) to speak at its next meeting in November 2013. The DAQ spoke to the EMC 
about air emission sources related to unconventional shale gas development and the 
regulatory structure that is in place.  The minutes of that meeting are found here:  
http://portal.ncdenr.org/c/document_library/get_file?uuid=2790dc1c-7ccb-4917-aa91-
2f395bfb57f0&groupId=61581  
 
The EMC has kept abreast of this issue and has determined that no additional rulemaking is 
necessary at this time.   
 
 

Comment from Hope Taylor, Clean Water for North Carolina (Public Hearing)  
The EMC has failed to deal with air toxic rules dealing with operations.  Many of the serious health 
concerns from states where hydraulic fracturing is occurring are related to air emissions.  I think 
this is a real failure here as far as rules development. 
 

Recommendation:  No changes to existing rules are proposed based on these points.  All federal 
air quality rules that apply to the oil and gas industry are already adopted by reference in the 
North Carolina air quality rules.  Additionally, many of the experiences of other states were 
during a time prior to the federal air rules being in place. 
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Comment from Hannah Ehrenreich (Public Hearing)  
I am very concerned about the lack of air quality regulations on the oil and gas industry. 
 

Recommendation:  No changes to existing rules are proposed based on these points.  All federal 
air quality rules that apply to the oil and gas industry are already adopted by reference in the 
North Carolina air quality rules.  The National Emission Standards for Hazardous Air 
Pollutants, 40 CFR Part 63, Subparts HH and HHH, are already adopted by reference in 15A 
NCAC 02D .1111.  The New Source Performance Standard, 40 CFR Part 60, Subpart OOOO, is 
adopted by reference in 15A NCAC 02D .0524.  All of these federal air quality rules will apply at 
the time of any affected activities commencing in North Carolina. 

 
 
Comment from Gretchen Gochenauer, Carrboro, NC (emails dated June 27, 2014)   
Please monitor for air pollution. 
 

Recommendation:  No changes to existing rules are proposed based on these points.  The North 
Carolina Division of Air Quality (DAQ) has assessed its air quality monitoring network and 
taken action to better characterize baseline air quality in the area that may hold potential for 
shale gas production. Based on a review of available literature on the predominant air 
pollutants from unconventional oil and gas operations and an analysis of the existing air 
quality monitoring network, the DAQ in November 2013 established a multi-pollutant air 
monitoring site in Lee County that employs identical monitoring methods and equipment as is 
used at all other monitoring sites. 

  
Electric rigs only-  NON DIESEL compressors,  NON DIESEL FRACKING lift compressors and all 
compressor stations.   
Vapor recovery system a must at every storage tank.  No VENTING to air. 
New vent technology to keep toxic silica dust on padsite only.  
Mandate ventless emission free flow back pressure tanks.   No OPEN HATCH FRACKING tanks. 
Setback from people schools water supplies Greater than 2500 feet.    RURAL METHOD drilling is 
not acceptable in URBAN areas. Downwind of sites have health effects. 
TEST for METHANE LEAKS with FLIR cameras. 
 

Recommendation:   No changes to existing rules are proposed based on these points.  These 
comments are beyond the scope of the current rulemaking. The Division of Air Quality is 
keeping abreast of the air quality issues associated with shale gas exploration and is in the 
process of evaluating the impact of potential development and production operations on the 
national ambient air quality standards (NAAQS) in the Lee County area and downwind of the 
activity in the greater Triangle area.  If the analysis shows potential issues with maintaining 
the NAAQS, DAQ will recommend appropriate rulemaking action to require further control of 
emissions at these operations. No additional rulemaking is necessary at this time to address 
these comments. 
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Solid Waste Concerns  
References in this section to the Division or DWM refer to the Division of Waste Management.  Solid 
waste rules were not the specific subject of the Public Hearing, but selected comments are reported 
here for the Commission’s information. 
 
Comment from Helen Livingston, Laurinburg, NC (email June 30, 2014)  
One issue of particular interest, and I'm not sure whether or not you are addressing this now, is that 
fracking wastes should not be allowed in MSW landfills.  As with coal ash, transferring the 
responsibility, ultimately, to the counties, would be something that the fracking industry would love 
to do.  It would be devastating in the long run for the counties, who would not have the money for 
the inevitable remediation. 
 

Recommendation:  DWM staff report that according to NCGS 130A-290(a)(35), garbage, 
refuse or sludge from industrial operations to be discarded is defined as solid waste.  These 
types of solid waste may go to a Municipal Solid Waste landfill (MSWLF) according to Solid 
Waste Management regulations in 15A NCAC 13B .1600.  A MSWLF permit is written to 
provide operational and design conditions specific to industrial wastes. The majority of waste 
disposed of in MSW landfills goes to privately owned landfills, not county owned landfills. It is 
the prerogative and duty of the landfill to turn away any waste which is prohibited by 
regulation, such as liquids or radioactive waste.  No changes to existing rules are proposed 
based on these points. 
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Record of Comments Not Actionable in the Rules Under Consideration.   
Some written and oral comments were not germane to the rules that were the specific subject of the 
Public Hearing and public comment period.  Other comments did not call for sufficiently specific 
revisions to, or actions on, the rules under consideration.  Other comments were judged to be 
thoroughly within the normal conduct of regulatory actions, and consequently did not appear to call 
for specific provisions in the rules.  Other comments asked for actions or responses not within the 
authority of the EMC to respond to.  Note that a few selected comments on air quality and solid 
waste management have been moved from this list into the body of the text immediately above for 
the Commission’s information.  Otherwise, while all of these comments represent citizen input in a 
public process on a controversial topic, for the reasons noted they have not been evaluated in this 
Hearing Officer’s Report other than the abbreviated summary below.  No further response is 
provided to these comments. 
 

1. “Please think of the health of the people of this state.” 
2. The references to “more stringent measures” in .1030(d)(1) and (2) are too vague. 
3. Concerns about citizens’ property rights. 
4. Questions what towns are safe. 
5. Concerns about Shearon Harris Nuclear Power Plant 
6. Please keep our water clean. 
7. Make regs so tight that the gas companies are responsible for clean ground water and 

surface water. 
8. “Establish testing rules for current water supplies” 
9. Cross test analytical results to have the benefit of a comparison. 
10. Respect the property rights of all landowners. 
11. Respect the input from citizens. 
12. Learn from the experiences of other states. 
13. Fracking is not currently a safe procedure. 
14. Object to keeping downhole ingredients secret. Related:  other states have a way for labs to 

test water for the relevant constituents, and still keep the secret. 
15. Cites a report concluding that local societal and environmental costs in dollars are greater 

than local profit in dollars. 
16. Can we sue the operating company if their operations affect us? 
17. Require huge pollution bonds since the industry is certain that the operations are non-

polluting. 
18. Stormwater rule deficient in that no baseline testing is required.  Related:  suggests baseline 

macro-invertebrate characterization of receiving water before drilling begins. 
19. Advises repeat 90-day testing in all media should be required. 
20. Recommends soil samples as part of the final close out requirements. 
21. Recommends that every obligation and responsibility of the permittee be enlarged to 

“permittee and landowner.” 
22. Advises that references to “control measure” in the stormwater rule is too vague. 
23. Citizen reports relying on well water and wants to know that she is safe from O&G ponds. 
24. Advises that rules are not detailed enough to protect against wildcatters. 
25. Will a tax be levied to create a stormwater management office for this dirty industry? 
26. Wants to know if claims of Acts of God would allow oil and gas companies to escape 

responsibility and pass their mitigation costs onto landowners or taxpayers.   
27. What will be done to insure protection of benthic organisms in smaller streams?  
28. Asks if the EMC has similar protections to protect groundwater in other rules. 

A-26



  

 
 

29. Notes that pollutants discharged from the probable area of operations would come 
downstream in the Cape Fear River and would have to be treated at the Fayetteville Water 
Treatment Plant.  

30. Diabase wetlands are a unique habitat and deserve protection.  
31. Advises that the industry presents unique challenges. 
32. Voluminous attachment chronicling the Opossum Creek spill in Ohio. 
33. DENR should defer to any local government with more stringent stormwater regs. 
34. Reports that the environmental advocacy organization was unable to find a good regulatory 

model for stormwater management in other states. 
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APPENDIX A 
TEXT OF PROPOSED REVISIONS TO THE DRAFT WATER QUALITY RULES 

 
 
The attached Rules are recommended to the Commission for adoption and amendment as printed 
here.   
 
Public comment resulted in numerous changes to the draft Stormwater Management Rule as shown 
with strikethroughs and underlining.  The Division of Energy, Mineral, and Land Resources 
recommends the changes shown. 
 15A NCAC 02H .1030 
  
 
Public comment did not result in any changes to the four Rules proposed for amendment.  The 
Division of Water Resources recommends no changes from the draft versions published June 2, 
2014. 
 15A NCAC 02T .0113 
 15A NCAC 02T .1001 
 15A NCAC 02T .1501 
 15A NCAC 02U .0113  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

A-28



 

1 

 

15A NCAC 02H .1030 is proposed for adoption with changes as follows: 1 

 2 

15A NCAC 02H .1030 STORMWATER REQUIREMENTS: OIL AND GAS EXPLORATION AND 3 

PRODUCTION      4 

(a)  Regulated Development Activity.  Persons engaged in oil and gas exploration, development, and production 5 

activities shall manage stormwater runoff in accordance with the provisions of this Rule. 6 

(1) Such persons shall submit a permit application to the Division of Energy, Mineral, and Land 7 

Resources (Division) in accordance with the requirements of this Section. 8 

(2) Such persons shall obtain a permit from the Division prior to any on-site activities other than land 9 

surveying, and surface soil testing of hydraulic conductivity and engineering properties.  10 

(3) This Rule authorizes the Division to issue a stormwater-only permit.  The Division shall not 11 

authorize by permit the discharge to surface waters of stormwater commingled with any other 12 

fluid.Any other discharge to surface waters is prohibited unless permitted in accordance with G.S. 13 

143-215.1. 14 

(4) The Division may issue stormwater permits as discrete, stand-alone stormwater permits or may 15 

incorporate stormwater permit conditions into an environmental protection permit encompassing 16 

multiple regulatory programs.     17 

(b)  Permit Application Requirements. 18 

 (1) Notwithstanding the qualifying provisions of Rule .1003(b)(1), (2), and (3) of this Section, a 19 

complete permit application and a permit are required for oil and gas exploration, development, 20 

and production activity, regardless of whether the activity also requires a CAMA major 21 

development permit or an Erosion and Sedimentation Control Plan;Plan.  A permit application and 22 

permit are also required and regardless of whether the development is located in the 20 coastal 23 

counties, or drains to Outstanding Resource Waters (ORW), or drains to High Quality Waters 24 

(HQW). 25 

(2) The Division shall treat each stormwater permit application for oil and gas exploration, 26 

development, and production activities as a High Density Project application as provided for in 27 

Rule .1003(d)(2),.1003(d)(2) of this Section, and shall only grant permit coverage if the 28 

application itself and the proposed development meet the requirements of this Rule. 29 

(3) The Director may solicit and receive comments from other regulatory agencies and the public 30 

when necessary to obtain additional information needed to complete the review of either the 31 

stormwater permit application or the stormwater conditions in an application for an environmental 32 

protection permit encompassing multiple regulatory programs. 33 

(3)(4) The permit application for oil and gas exploration, development, and production activities shall be 34 

submitted to the Division at the Raleigh Central Office.Office located at 512 North Salisbury 35 

Street, Raleigh, North Carolina 27604. 36 
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(4)(5) The stormwater permit application shall comply with the requirements in Rule .1003(g) of this 1 

Section.  In addition, the application shall include the following information;information: 2 

(A) all North Carolina classifications and supplemental classifications (if any) assigned to the 3 

receiving water; 4 

(B) the location of all stormwater discharge points, both by latitude and longitude coordinates 5 

and by graphic representation at a scale sufficient for the Division’s 6 

review;representation; 7 

(C) the graphic representation of the location and delineation of wetlands and regulated 8 

buffers on the site, adjacent to the site, or between the site and the receiving water at a 9 

scale sufficient for the Division’s review;water; 10 

(D) a statement that there are no threatened or endangered species identified for the receiving 11 

water or for downstream receiving waters.  Alternatively,If threatened or endangered 12 

species are present the application shall identify the threatened and endangered species 13 

and their reported locations in the receiving water and downstream receiving 14 

waters;waters.  The application shall propose specific measures for the protection of any 15 

threatened or endangered species present in the receiving water.  The Division shall 16 

evaluate the proposed measures and may require additional or different measures in the 17 

final form of the stormwater management permit;  18 

(E)  a design narrative that explains the assumptions and calculations for the engineering 19 

design of the stormwater control systems proposed and that individually identifies how 20 

the design complies with each specific  requirement of this Section; and 21 

(F) Final Site Close Out Plan: thea graphic representation, at a scale sufficient for the 22 

Division’s review, representation of the final site grade and site conditions that will be 23 

implemented in support of a future request to rescind the stormwater permit, or 24 

comprehensive environmental permit, based on the final close out and the end of the 25 

permit holder’s commercial interest in the site. 26 

(6) As a part of the permit application, the applicant shall submit a Stormwater Management Plan that 27 

identifies the physical and procedural  stormwater management measures proposed to minimize 28 

the discharge of pollutants via stormwater.  The Stormwater Management Plan shall address all 29 

phases of site activity and operation.  The Stormwater Management Plan shall include:  30 

(A) a description of site activities with the potential to affect the pollutant content of 31 

stormwater runoff;  32 

(B) a description of the permittee’s stormwater management strategy to control and minimize 33 

stormwater exposure of significant materials;  34 

(C) a description of the permittee’s spill prevention and response procedures;  35 
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(D) a description of the permittee’s preparations in anticipation of, and in response to, rainfall 1 

events in excess of the design basis of the physical stormwater control and treatment 2 

measures employed;   3 

(E) a description of good housekeeping measures and supporting facility inspections 4 

including a schedule of inspections and maintenance on any structural control measures;  5 

(F) a description of the training of site personnel in stormwater pollution prevention; and   6 

(G) the identification of the specific person or position responsible for the overall 7 

coordination, development, implementation, and revision of the Stormwater Management 8 

Plan.    9 

(c)  Stormwater Management Requirements.  10 

(1) During initial site clearing, grading, excavation, and construction of earthen surface features, 11 

including temporary erosion and sedimentation control measures and permanent stormwater 12 

control measures, the permittee shall manage (control, operate, maintain, store, handle, clean up, 13 

and dispose of) site conditions, materials, activities, and stormwater as follows.follows: 14 

(A) Equipment, petroleum products, equipment wash waters, and associated spent fluids shall 15 

be managed (operated, maintained, stored, handled, cleaned up, and disposed of) to 16 

prevent the potential or actual pollution of surface waters by direct discharge or via 17 

stormwater runoff. 18 

(B) Herbicides, pesticides, fertilizers, and similar materials shall be managed to prevent 19 

introduction into stormwater runoff, and in accordance with label restrictions and the 20 

Federal Insecticide, Fungicide, and Rodenticide Act.Act, 7 U.S.C. 136 et seq. 21 

(C) Building material waste, land clearing and demolition debris, litter, and sanitary wastes 22 

shall be managed to prevent introduction into stormwater runoff.  Dedicated management 23 

areas shall be established for these materials a minimum of 50 feet away from surface 24 

waters and discrete stormwater conveyances. 25 

(D) Topsoil and excavated material stockpiles shall be located a minimum of 50 feet away 26 

from surface waters and stormwater conveyances and shall be managed to prevent runoff  27 

transport of the stockpiled materials to the surface waters of North Carolina.waters. 28 

(E) Excess concrete, concrete wash water, and cement slurries shall be managed to prevent 29 

the potential or actual pollution of surface waters by direct discharge or via stormwater 30 

runoff. 31 

  (2) During initial site clearing, grading, excavation, and construction of earthen surface features, 32 

including temporary erosion and sedimentation control measures and permanent stormwater 33 

control measures, the permittee shall manage site conditions, materials, activities, and stormwater 34 

as follows.follows: 35 

(A) All perimeter dikes, perimeter swales, perimeter ditches, perimeter slopes, all slopes 36 

steeper than 3:1, and all slopes longer than 50 feet shall be provided with temporary or 37 

A-31



 

4 

 

permanent ground cover stabilization as soon as practical, but in every case within 7 1 

calendar days from the last land disturbing activity. 2 

(B) All other disturbed areas shall be provided temporary or permanent ground cover 3 

stabilization as soon as practical, but in every case within 14 calendar days from the last 4 

land disturbing activity.   5 

(C) Time extensions may be granted by the Division based on weather or site-specific 6 

conditions.  The Division may also deny requests for such extensions. 7 

(D) Treatment measure requirements. 8 

              (i) All sediment basins and traps with a contributing drainage area of 1one acre or                     9 

greater mustshall utilize outlet structures that withdraw water from the surface. 10 

(ii) Stormwater treated with polymers, flocculants, or other treatment chemicals 11 

mustshall be routed through sediment traps, filters, and/oror other settling 12 

devices to ensure removal prior to discharge to surface waters.  Only chemicals 13 

that have been approved by the Division may be used. 14 

(3) During initial site clearing, grading, excavation, and construction of earthen surface features, 15 

including temporary erosion and sedimentation control measures and permanent stormwater 16 

control measures, and at least 72 hours prior to the full demobilization of the site preparation 17 

equipment and forces, and prior to any mobilization to the site of any equipment or material 18 

intended to support subsurface activities,spudding an oil or gas well, the permittee shall deliver to 19 

the Division written certification by the individual designing the stormwater control system 20 

identified in accordance with Rule .1008(j) of this Section must certify in writing to the Division 21 

in accordance with Rule .1008(j) of this Section.  Regardless of whether a certificate of occupancy 22 

is provided or required by other authority, no additional mobilization to the site shall take place 23 

the permittee shall not proceed with spudding the well until the Division accepts the designer’s 24 

certification in writing. The Division shall inspect the permitted stormwater control system. 25 

Subsequent to the inspection, the Division may withhold acceptance of the designer’s certification 26 

pending a favorable site inspection by the Regional Office. upon concluding that the stormwater 27 

control system has not been installed in accordance with the stormwater permit and the approved 28 

stormwater permit application documents.  If the Division fails to inspect the stormwater control 29 

system within 72 hours of receiving the designer’s certification, the permittee may proceed with 30 

spudding the well.  For this Rule, ‘spudding’ the well means starting the oil or gas well drilling 31 

process by removing rock, dirt, and other sedimentary material with the drill bit.   32 

(4) After completion of the surface site preparation activity, and beginning with the surface activity in 33 

direct support of well drilling and continuing thereafter,drilling, the permittee shall manage site 34 

conditions, materials, activities, and stormwater as follows.follows: 35 

(A) Stormwater control measures shall control and treat the runoff from the 1” rainfall; or, 36 

stormwater control measures shall control and treat the difference in runoff for pre-37 
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development and post-development conditions for the 90
th

 percentile rainfall 1 

event.rainfall event with a 24-hour precipitation total greater than or equal to 90 percent 2 

of all 24-hour rainfall event totals on an annual basis. 3 

(B) Stormwater control measures shall discharge at a rate less than or equal to the peak pre-4 

development discharge rate for the 1-year, 24-hour storm. 5 

(C) Stormwater control measures shall be designed in accordance with the provisions of Rule 6 

.1008 of this Section, with options and guidance provided by the version of the Division’s 7 

Stormwater Best Management Practices Manual current at the time of permit application 8 

or permit revision request.Section.  9 

(D) In addition to the measures identified in Rule .1008(a) of this Section, other measures 10 

appearing in the Division’s Stormwater Best Management Practices Manual shall be 11 

approved where individually, or in combination, the measures achieve 85% average 12 

annual removal of Total Suspended Solids, and upon the Division’s review and 13 

conclusion of appropriate design and suitability for the anticipated site conditions. 14 

(E) All stormwater control measures shall be equipped with underflow baffles or other 15 

effective means to prevent the discharge of hydrocarbons and floating pollutants. 16 

(F) The requirements identified in Subparagraphs (1) and (2) of this Paragraph for initial site 17 

construction also apply to all subsequent phases of site operation.  18 

(5) The Division shall establish record-keeping, self-inspection, and self-reporting permit 19 

requirements to insure effective site management attention, response actions, and control of the 20 

potential for polluted stormwater.All records required by this Rule shall be kept on site for the life 21 

of the permit. 22 

(6) The permittee shall report all bypasses, malfunctions, failures, and unpermitted discharges of the 23 

stormwater control system to the Division’s Regional Office within 24 hours of becoming aware 24 

of the conditions. 25 

(7) During the initial site clearing and grading phase of site operations, the permittee shall inspect all 26 

erosion control measures weekly and after any storm event greater than 0.5” of rain per 24-hour 27 

period; and shall keep written records of the inspections, observations, and response actions. The 28 

Division’s acceptance of the certification required in Subparagraph (3) of this Paragraph shall be 29 

used to release the permittee from the inspections and record keeping required during the initial 30 

site clearing and grading phase.  31 

(8) Stormwater management requirements provided in this Paragraph pertain to the well pad area, all 32 

adjacent developed areas, and access and haul roads in proximity to the well pad or directly 33 

associated with the operation of the permitted site. 34 

(d)  Coordination with other water quality regulations. 35 

(1) For oil and gas exploration, development, and production activities, compliance with this Rule 36 

satisfies the requirements of Rule .1006 of this Section.  However, pursuant to Rule .1006 of this 37 
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Section, the Division may require more stringent measures for development activities draining to 1 

HQW waters as provided in Rule .1006 of this Section.waters. 2 

(2) For oil and gas exploration, development, and production activities, compliance with this Rule 3 

satisfies the Freshwater ORW requirements of Rule .1007 of this Section.  However, pursuant to 4 

Rule .1007 of this Section, the Division may require more stringent measures for development 5 

activities draining to ORW waters as provided in Rule .1007 of this Section.waters. 6 

(3) This Rule is not intended to modify, repeal, or supersede any other rule, regulation, or other 7 

provision of law.   The requirements of this Rule are in addition to the requirements of any other 8 

rule, regulation, or other provision of law.  Where any requirement of this Rule imposes 9 

restrictions different from those imposed by any other rule, regulation, or other provision of law, 10 

whichever requirement is more restrictive or imposes higher protective standards for human or 11 

environmental health, safety, and welfare shall control.  This includes, but is not limited to, 12 

Sections 15A NCAC 02B .0100, 15A NCAC 02B .0200, and 15A NCAC 02B .0300, whether 13 

administered by the State or by a local unit of government. 14 

 15 

History Note: Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a); 113-391(a3)(1)113-391(a3)(1); 16 

S.L. 2014-4 Section 2.(e); 17 

Eff. January 1, 2015. 18 
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15A NCAC 02T .0113 is proposed for adoption as follows: 1 

 2 

15A NCAC 02T .0113 PERMITTING BY REGULATION 3 

(a)  The following disposal systems as well as those in Permitting By Regulation rules in this Subchapter (i.e., Rules 4 

.0203, .0303, .0403, .1003, .1103, .1203, .1303, .1403, and .1503) are deemed to be permitted pursuant to G.S. 143-5 

215.1(b) and it shall not be necessary for the Division to issue individual permits or coverage under a general permit for 6 

construction or operation of the following disposal systems provided the system does not result in any violations of 7 

surface water or groundwater standards, there is no direct discharge to surface waters, and all criteria required for the 8 

specific system is met: 9 

(1) Swimming pool and spa filter backwash and drainage, filter backwash from aesthetic fountains, and 10 

filter backwash from commercial or residential water features such as garden ponds or fish ponds 11 

ponds, that is discharged to the land surface; 12 

(2) Backwash from raw water intake screening devices that is discharged to the land surface; 13 

(3) Condensate from residential or commercial air conditioning units that is discharged to the land surface; 14 

(4) Discharges to the land surface from individual non-commercial car washing operations; 15 

(5) Discharges to the land surface from flushing and hydrostatic testing water associated with utility 16 

distribution systems, new sewer extensions or new reclaimed water distribution lines; 17 

(6) Street wash water that is discharged to the land surface; 18 

(7) Discharges to the land surface from fire fighting activities; 19 

(8) Discharges to the land surface associated with emergency removal and treatment activities for spilled 20 

oil authorized by the federal or state on-scene coordinator when such removals are undertaken to 21 

minimize overall environmental damage due to an oil spill; 22 

(9) Discharges to the land surface associated with biological or chemical decontamination activities 23 

performed as a result of an emergency declared by the Governor or the Director of the Division of 24 

Emergency Management and that are conducted by or under the direct supervision of the federal or 25 

state on-scene coordinator and that meet the following criteria: 26 

(A) the volume produced by the decontamination activity is too large to be contained onsite; 27 

(B) the Division is informed prior to commencement of the decontamination activity; and 28 

(C) the wastewater is not radiologically contaminated or classified as hazardous waste; 29 

(10) Drilling muds, cuttings and well water from the development of wells or from other construction 30 

activities including directional boring; boring, except such wastes generated in the construction and 31 

development of oil and gas wells regulated by Article 27 of G.S. 113; 32 

(11) Purge water from groundwater monitoring wells; 33 

(12) Composting facilities for dead animals, if the construction and operation of the facilities is approved 34 

by the North Carolina Department of Agriculture and Consumer Services; the facilities are constructed 35 

on an impervious, weight-bearing foundation, operated under a roof; and the facilities are approved by 36 

the State Veterinarian pursuant to G.S. 106-403; 37 
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(13) Overflow from elevated potable water storage facilities; 1 

(14) Mobile carwashes if: 2 

(A) all detergents used are biodegradable; 3 

(B) no steam cleaning, engine or parts cleaning is being conducted; 4 

(C) notification is made prior to operation by the owner to the municipality or if not in a 5 

municipality then the county where the cleaning service is being provided; and 6 

(D) all non-recyclable washwater is collected and discharged into a sanitary sewer or wastewater 7 

treatment facility upon approval of the facility's owner; 8 

(15) Mine tailings where no chemicals are used in the mining process; 9 

(16) Mine dewatering where no chemicals are used in the mining process; and 10 

(17) Wastewater created from the washing of produce, with no further processing on-site, on farms where 11 

the wastewater is irrigated onto fields so as not to create runoff or cause a discharge. 12 

(b)  Nothing in this Rule shall be deemed to allow the violation of any assigned surface water, groundwater, or air quality 13 

standards, and in addition any such violation shall be considered a violation of a condition of a permit.  Further, nothing 14 

in this Rule shall be deemed to apply to or permit disposal systems for which a state NPDES permit is otherwise required. 15 

(c)  Any violation of this Rule or discharge to surface waters from the disposal systems listed in Paragraph (a) of this 16 

Rule or the activities listed in other Permitted By Regulation rules in this Subchapter shall be reported in accordance with 17 

15A NCAC 02B .0506. 18 

(d)  Disposal systems deemed permitted under this Subchapter shall remain deemed permitted, notwithstanding any 19 

violations of surface water or groundwater standards or violations of this Rule or other Permitted By Regulation rules in 20 

this Subchapter, until such time as the Director determines that they should not be deemed permitted in accordance with 21 

the criteria established in this Rule. 22 

(e)  The Director may determine that a disposal system should not be deemed to be permitted in accordance with this 23 

Rule or other Permitted By Regulation rules in this Subchapter and require the disposal system to obtain an individual 24 

permit or a certificate of coverage under a general permit.  This determination shall be made based on existing or 25 

projected environmental impacts, compliance with the provisions of this Rule or other Permitted By Regulation rules in 26 

this Subchapter, and the compliance history of the facility owner. 27 

 28 

History Note: Authority G.S. 130A-300; 143-215.1(a)(1); 143-215.1(a); 143-215.1(b)(4)(e); 143-215.3(a),(d); 143-29 

215.3(a); 30 

Eff. September 1, 2006; 31 

Amended Eff. June 18, 2011. 32 

 33 
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15A NCAC 02T .1001 is proposed for adoption as follows: 1 

 2 

15A NCAC 02T .1001 SCOPE 3 

This Section applies to closed–loop recycle systems in which nondomestic wastewater is repeatedly recycled back 4 

through the process in which the waste was generated.  The following systems are not regulated by this Section: 5 

(1) the reuse or return of wastewater from a permitted animal waste lagoon facility for waste flushing 6 

cover covered by Section .1300 of this Subchapter; 7 

(2) the recycling of wastewater from groundwater remediation systems through an Injection Well or 8 

Infiltration Gallery specifically covered by Section .1600 of this Subchapter; and 9 

(3) the reuse of wastewater through treatment and distribution as reclaimed water specifically covered by 10 

Section .0900 of this Subchapter. Subchapter; and 11 

(4) the recycling of wastewater or well drilling fluids for well construction, well development, well 12 

stimulation, or well rehabilitation.  13 

 14 

History Note:  Authority G.S. 143-215.1; 143-215.3(a); 15 

Eff. September 1, 2006. 16 
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15A NCAC 02T .1501 is proposed for adoption as follows: 1 

 2 

15A NCAC 02T .1501 SCOPE 3 

The rules in this Section apply to the Disposal or Treatment of Soils Containing Petroleum Products or other 4 

Contaminated Soil by Land Application, Storage, or Containment and Treatment.  These Rules do not apply to: 5 

(1) hazardous waste as defined in 40 CFR 260.10 as adopted by reference in 15A NCAC 13A .0102(b), 6 

40 CFR 261.3 as adopted by reference in 15A NCAC 13A .0106(a), and North Carolina General 7 

Statute 130A–290; or 130A-290; 8 

(2) soil contaminated with hazardous waste or hazardous waste constituents as defined in 40 CFR 260.10 9 

as adopted by reference in 15A NCAC 13A .0102(b) and 40 CFR 261.3 as adopted by reference in 10 

15A NCAC 13A .0106(a) from Hazardous Waste Management Units or Solid Waste Management 11 

Units as defined in 40 CFR 260.10 as adopted by reference in 15A NCAC 13A .0102(b). 15A NCAC 12 

13A .0102(b); or 13 

(3) cuttings and other wastes generated in the construction and development of oil and gas wells regulated 14 

by Article 27 of G.S. 113. 15 

 16 

History Note:  Authority G.S. 143-215.1; 143-215.3(a); 17 

Eff. September 1, 2006. 18 

 19 
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15A NCAC 02U .0113 is proposed for adoption as follows: 1 

 2 

15A NCAC 02U .0113 PERMITTING BY REGULATION (SEE S.L. 2011-48) 3 

(a)  The following utilizations of reclaimed water are deemed to be permitted pursuant to G.S. 143-215.1(b) and it is not 4 

necessary for the Division to issue individual permits or coverage under a general permit for construction or operation of 5 

the following utilization systems provided the system does not result in any violations of surface water or groundwater 6 

standards, there is no unpermitted direct discharge to surface waters, and all criteria required for the specific system is 7 

met: 8 

(1) Discharges to the land surface from flushing and hydrostatic testing water associated with utility 9 

distribution systems, new sewer extensions or new reclaimed water distribution lines; 10 

(2) Overflow from elevated reclaimed water storage facilities where no viable alternative exists and all 11 

possible measures are taken to reduce the risk of overflow; 12 

(3) Any de minimus runoff from reclaimed water used during fire fighting or extinguishing, dust control, 13 

soil compaction for construction purposes, street sweeping, overspray on yard inlets, overspray on golf 14 

cart paths, or vehicle washing provided the use is approved in a permit issued by the Division; 15 

washing; 16 

(4) Incidental discharge to a municipal separate storm sewer system (MS4) that occurs as a result of 17 

reclaimed water utilization activities provided the use is approved in a permit issued by the Division, 18 

activities, and the discharge does not violate water quality standards.  This does not exempt the 19 

reclaimed water user from complying with any applicable local ordinances that may prohibit such 20 

discharges; 21 

(5) Rehabilitation, repair, or replacement of reclaimed water lines in kind (i.e., size) with the same 22 

horizontal and vertical alignment; 23 

(6) In accordance with 15A NCAC 02H .0106(f)(5), flushing (including air release valve discharge) and 24 

hydrostatic testing water discharges associated with reclaimed water distribution systems provided that 25 

no water quality standards are violated; 26 

(7) Utilization of reclaimed water received from a reclaimed water bulk distribution program permitted 27 

under Rule .0601 of this Subchapter; 28 

(8) Irrigation of residential lots or commercial (non-residential) application areas less than one acre in size 29 

that are supplied with reclaimed water as part of a conjunctive use reclaimed water system meeting the 30 

requirements of Rules .0301, .0401, .0403, .0501, and .0701 of this Subchapter; Chapter 89G of the 31 

General Statutes; approved by the local building inspection department; and installed by a North 32 

Carolina Licensed Irrigation Contractor pursuant to G.S. 89G.  A scaled site map showing the location 33 

of the reclaimed water irrigation system and all features necessary to show compliance with applicable 34 

setbacks in Rule .0701 of this Subchapter shall be submitted to the reclaimed water provider; 35 
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(9) Irrigation of agricultural crops supplied with reclaimed water as part of a conjunctive use reclaimed 1 

water system meeting the requirements of this Subchapter and approved by the reclaimed water 2 

provider; and provider; 3 

(10) Drip irrigation sites supplied with reclaimed water as part of a conjunctive use reclaimed water system 4 

generated from an onsite wastewater treatment facility meeting the criteria of this Subchapter and 5 

where the conjunctive system has been approved by the Department and is permitted under 18A .1900. 6 

15A NCAC 18A .1900; and 7 

(11) Reuse of produced waters and flowback waters from oil and gas wells regulated by Article 27 of G.S. 8 

113 for reuse in accordance with water and waste management plans approved pursuant to rules of the 9 

Mining and Energy Commission. 10 

(b)  Nothing in this Rule shall be deemed to allow the violation of any assigned surface water, groundwater, or air quality 11 

standards, and in addition any such violation is a violation of a condition of a permit. 12 

(c)  The reclaimed water user shall report any violation of this Rule or discharge to surface waters from the utilization 13 

systems listed in Paragraph (a) of this Rule. 14 

(d)  Utilization systems deemed permitted under this Subchapter shall remain deemed permitted, notwithstanding any 15 

violations of surface water or groundwater standards or violations of this Rule or other Permitted By Regulation rules in 16 

this Subchapter, until such time as the Director determines that they should not be deemed permitted in accordance with 17 

the criteria established in this Rule. 18 

(e)  The Director may determine that a utilization system should not be deemed to be permitted in accordance with this 19 

Rule and require the utilization system to obtain an individual permit or a certificate of coverage under a general permit.  20 

This determination shall be made based on existing or projected environmental impacts, compliance with the provisions 21 

of this Rule and the compliance history of the facility owner. 22 

 23 

History Note: Authority G.S. 130A-300; 143-215.1(a)(1); 143-215.1(b)(4)(e); 143-215.3(a),(d); 24 

Eff. June 18, 2011 (See S.L. 2011-48). 25 
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APPENDIX B Public Comments 
 
 
The following pages contain the text of emails and other written comments received.  A total of 
twenty written comments were received.  Every comment received is attached.  Several emails 
included active links to other documents, some voluminous.  None of the linked or attached extra 
documents are reproduced here. 
 
We have redacted information that we interpreted as individual home addresses, phone numbers, 
or email addresses out of concern for the individual’s privacy.   None of the commenters specifically 
requested this action on our part, and the original written documentation in Division files still 
contains the information.   
 
Staff from the Division of Energy, Mineral, and Land Resources paraphrased the oral comments 
from the Public Hearing as they were spoken to the Hearing Officer.  The record of the oral 
comments is the last item in this Appendix B. 
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